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ABSTRACT 

By scrutinizing the extensive and growing literature 
on media ethics and media codes, as well as the current history of 
litigation in libel cases, this paper analyzes the risks presented by 
journalistic social responsibility in the context of expanding tort 
liability for what might loosely be called journalistic malpractice. 
Following a review of malpracticft claims against other professionals 
in fields such as law and medicine that raise significant issues 
regarding the boundary between legal and moral responsibility, the 
paper considers cases in which journalists face similar issues, 
including the Westmoreland-CBS case. Specifically, the paper focuses 
on the use of professional standards and policies as either the 
source of newly developed legal duties or as standards against which 
claims of professional malpractice may be measured. Finally, the 
paper speculates briefly about the implications of the social 
responsibility theory for journalists. (Ninety-eight footnotes are 
appended.) (nka) 
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TSB U8AL BXSXa OF SOCIAL BISFONSXBXLm 



The oonoept of aootal respon8lbllit3r has^ enaeahod itself 
'8tronsl7' in the fabric of Imeriaau JounuilisB. There is an 
extensive and groirinc literature on media ethics^ ; aedia codes 
and policy stateaents^ abound. 2 Preaised on the idea th«t self - 
regulation can ef f ectivelr pre-eapt external regulation and that 
the news aedia are iabued with a public trust, social 
responsibility theory posits that the press freedoa "can reaaln^ « 
right of those who publish onlr if iis incorporates into itself 
the right of the citizen and the public interest. As 
articulated in 194^7 by the Cooadsslon on Freedoa of the Press, 
social responsibllitr theory holds that freedoa of the press "can 
only continue as an accountable freedoa, " that its "legal ri^xt 
will stand unaltered as its moral duty is perfoxaed» and that 
there is a point beyond^ which i;he aedia' s failure to- behore 
responsiblr will require^ intervention by the state. 

Mot all Journalists aajr agree entlrely^ with the 
eoaalssion'e stateaent of^ the theory, but it appears clear- that 
acceptance of soae notion of the -piress as trustee- of the public 
is widespread. This notion is reflected not only in ethical 
codes, but in such concepts as the newe aedia aa the Fourth 
Estate or as public watchdog or as an est^entlal inst rument of * 



ERIC 



3 



2 

Sboial responBtbllitr tfaeoxjr h«s^ bras crritiota«d on 
; jproonda tAuct It- oottld^ bo o ae ra ng^ and ivt'th xHsnrbroas- rosolta . 
I^ftportor Earl« I>Bim±8toii,' for «xaMpl«, has warned that the law is 
besiiminff to uae th« preaa' own elaias-of belnr a poblto servant 
as justification f isr more regulation. • Professor Hllllaai ¥an 
Alstyne has expressed concern that critics of the press will be 
handed "a weapon forged bjr the press itself everr tine ii; seeks 
to extend press entltlenents as the surrogate of the poblic rl^xt 
to know, -T' Siieh orlticisB tracks closely with Ronald Dworkiii'^s 
larger analysis of the risk of what he calls a "policy-based" 
rationale for freedoar of expression. Such s rationale' fdcoses' on- 
the varltRr- of -spee^'f orbits audience. The-problea, Dworidn 
argues, is that a&< audience-based rationale opens the door to ~ 
-z«strtoti^ in -the aaM of the interest.* 

TKTs paper analyses* l^e risks presented by ^journalistic* 
wscial' reaponsibility ±ar the ^oontext- of expanding i:ort iiabiltty 
for what aight loosely be called joumaliatio aalpractice; Libel 
fails^ into this categoxy, as do a - variety of^ -othex^ actions based 
on clalBS on loumalistic negligence. In such litigation, the 
concepts of duty, obligation, fault, reasonableness and social 
utility often beconer central. Since these texas have aeanlnr in* 
rOie contexts of" both ethics and law; confusion aay set in. As * 
Justice Holaes has written i "nothing is easier, or, I nay say, - 
acre ooBBon in legal reasoning, than to take- these words in their 
noral sense, at soae stage of the arguaent, and so to drop into- 
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f allaor . *♦ In other words r the v ery vooabulary of rii^v and 
duties mmy nake It easier to turn noral responsibilities^ into 
lesal responsibilities. 

Ftirther, althou^ law and oMsralitjr are- not synonFmous, 
■ueh law may have stroaff aoral nnderpinnings . Hilliaa Smest 
Hocklntf, who was a member of the Coasission on Freedom of the 
Press, has' written that "... law falls in behind the advance of 
ethical reflection, attempting to make unanimous in behavior what 

ethical sense has rade- almost unanimous inrmtsytive «»* Law is 

the great civilising agener it is. . .because i-t is a working 
partner with ^e advancing ethical sense of -the community, "lo 
Thus, for several reasons the underlying utilitarian, policy 
rationale of social responslbllltr theory, ^ -btae similar vooabnlary 
of law and morals, and the seeminglr easr progression from moral 
to legal obligation we mi^t ' expect to see ^pressure exerted to 
transform professional ethics into legal standards. 

Of course, there la no reason -to believe -that Journalists 
alone have faced such pressure. The experience of' other 
professionals Buqr be i n s truc tive-. Consequently, -this paper 
examines claims of malpractice against other professionals which 
raise significant Issues* regarding ^he boundary between legal and 
moral responsibility-. The paper then considers^ cases in which 
Journalists face similar issues. More specif icallyv'^e paper 
focuses on the use of professional standards and policies as 
either the source of newiy de^reloped legal duties or as standards 
against which claims of professional malpractice may be measured. 
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Flitally, the papmr specttlates briefly abocrt -the inplieations for 
ioumallsts. 

Sthtcsi nd^XegidL 1 — p o naibi ittr 

Actions for Mlpraotioe generally fall Into the broader- 
cateffory o^ negligence actions. An action* for negligence 
reqolres that the defendant be fonnd to owe the plaintiff a legal 
"doty to conform to a particular standard of conduct, and that the 
defendant has In fact failed to conform to that standard of^ 
conduct. 11 In general, negligence Is conduct which "falls below 
the standard established by law^ for the protection of others 
against unreasonable risk of harm. 

When defendants are prof asslonals , the standard of^ conduct 
required of^ them tv that they exercise the "skill and knowledge 
normally possessed by members of that profession or trade In good 

standing "^s Hhen defendants are lajrpersons, the standard Is 

that they conduct thenselves as reasonable persons under like 
circumstances.^ 4^ Consequently, when non-professionals are sued, 
evidence that they conformed to customary standards is admissible 
but not cOnclueive as to negligence; but when professionals are 
suedv proof that they conformed to the customary practices of the 
profession will-generally relieve them of liability. i« 

It follows, then, that testleiony by experts can become 
central in suits against professionals, since lay jurors 
presumably are unable otherwise to judge what is customary 
practice in a profession. It becomes logical also for 
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pivlzitiffs to look ta other soorees of evidence of ^at 

constitutes genorallr accepted professional conduct sources 

that include codes of ethics, professional policy statements, 

organizational rules, and even internal evaluations. 

Xn fact, deve lopin e u ts -in other professions indicate titiat 

ethical standards and policies are becominff increasingly relevant 

in salpraotlce litigation. The preaable to the American Bar 

Association's Model Code of Professional Responsibility states 

that -Oie Code doeir not "undertake to define standards for civil 

liability of Hftifyerv for professional conduct. "17 The ABA's 

Model Rules of Prof essi^nal Conduct are even' more specific: 

Violation of a Rule should not give rise 
to a cause of action nor should it create 
any presumption that a legal doty has been 
breached. Th« Boies- are ' designed to provide 
guidance to lawyers and to provide a struc- 
ture ^or regttlatinir oonduct -iibxoa^ disci- 
plinary agencies. They are not designed to 
be a basis for civil liability. ««* Accord- 
ingly, nothinr in the Rules should be deemed 
to augment any substantive legal duty of 
lawyers or the extra-disciplinary consequences 
of violatlnr such a duty.i« 

Neverthelese, legal ethics have been used in two ways in 
connection with malpractice actions: as a source of legal duties 
the breach of which arguably constitutes malpractice; and as 
evidence of the standard of care required of a lawyer, departure 
from which is evidence of negligent conduct. The courts have 
been reluctant to interpret the code as creating legal duties, 
but have been more willinr to consider the standards as evidence 
of -what constitutes "due care" by a lawyer. ^ 9 

For example, in Btekal v. Maofci^. a federal district court 
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Issnad iudsBmit -for a lawyer ifho -was sued for failure to coaply 
with the Coda of Professional Responstbilttr. The court 
speciftoalilF re jected -the plaintiff s arguaent that provisions of 
the Code create a private cause of action. The Missouri Court 
of Appeals reached a slailar oonelusion in Gga^nlng v. glan^n . 
rejecting a claim -Uiat the bar's disciplinary roles fora the 
basis for - a 'malpractice action . » » On ^he^ other hand, an Illinois 
court, finding that legal duties are embodied in the ABA code, 
has noted that: "...it would be - anomalous * indeed to hold that 
PTOfessional standards- of ethics are not relevant considerations 
in a tort action, but are in a disciplinary proceeding. "tt At 
least one court has gone so far as to hold that a violation of 
the Code of Professional Responsibility is '^rebuttabls! evidence 
of malpractice"" 

Other professions have faced similar developments. It has 
been held that since -bhe "warranty of silence" contained in the 
Hippocratic Oath "is as much an express warranty as the 
advertisement of a ooomercial entrepreneur," the preservation of 
a patient's privacy "is no mere ethical duty upon the part of the 
doctor; there is a legal duty as well."»4 The American ifedical 
Association's Principles of Medical Ethics have been found to 
state standards of prof esslonalism against vriilch physicians-may 
be held. a 8 And it has been suggested that physicians' 
malpractice insurance should indemnify them against payment of 
anr judgment "unless the findings of the court show that [the 
physician] was guilty of conduct amountiug^ ^o a violation of the 
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Principles of Hedloal Bthios . "* • 

Accountants and even the clergjr have faced the question of 
where ethical standards merge with legal liabilitr. One 
conaentator has noted -^t the principles of= tort liability for 
aocoantants are "consistent with the slightly more specific 
Jtateme^it of professional standards formulated by the American 
Institute of Accountants. "27 There has even been at least one 
attempt — apparently unsuccessful — to sue a member of the 
clergy for malpractice for harm resulting from allegedly improper 
counseling. 2 » Nor has the clergy's reaction to the possibility 
of su^ liability been unanimously negative. Writing in terms 
remin±scent of social responsibility theory, one rabbi and law 
professor has argued that members of the clergy should be legally 
responsible for failure to refer to an expert those counseling 
cases beyond -theix expertise. The dutr to refer In' such oasas 
"is an ethical duty and the imposition of [legal] liability, far 
from denigrating the position and efficaciousness of the 
clergyman, would enhance it. "S* 

Meanwhile, beyond the v^ontex^'of rreifessional malpractice 
actions, ther6 ir'a- trend in tort litigation toward allowing both 
~ discovery and admission at trial of codes, saf etr standards and 
policies, and so-called "self-critical analyses ".'O The reason 
is that such material can provide evidence of the defisndant'a 
standard of care. »^ For^ example. In the context of personal 
injury suits steoning from industrial accidents, courts have held 
that voluntary safety codes and policies are admissible — though 

a 
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not aaeessarily oonolusive on the^- issue of neffllgsnce . « « This 

appears to be espeoiallsr trae where the defendant- has clained to 
ha.^9' volimtariljr -adopted such policies or standards.'* 

Closely related is the role of expert testinony. Asain, 
either the plaintiff or defendant may attempt to use expert 
testimony to establish what constitutes due care in the- contisxt^- 
of a gtvenr case: »4 Bat expert^ teatiTK>ny irill be admissible only 
where the question is one that lay jurors cannot resolve within^ 
their own ocwpetenoe.'S Codes and safety standards may be 
admissible idiero the court finds them- relevant and not within the 
oateffoxy of inadmissible hearsay. And expert -testimony can help 
solve the hearsay problem — a reluctance to allow evidence that 

is not svri> jeot to cross-examination by providinir a witness 

subject to cross-examination. The expert may also then refer to 
itsdustry codes and standards , thus gaining their admissibility. » • 

Kven in the absence of specific codes and policies, the 
•^custom" of a defendant *-s occupation may be relevant . Custom 
refers to whether a defendant has behaved in- a given situation in 
the same way as those in his occupation generally behave. *t Such 
evidence may be helpful to a defendant Mho has behaved 
CQStoamrityi but cv»tomary behavior may -nevertheless itsellT be 
negligent if, for example, itr is clearly dangerous or careless. 
In any case, when a defendant offers evidence of custom — or 
offers codes, policies or oth^r- standards as evidence — there is 
always the risk such evidence will backfire if a Jury believes 
that the defendant has departed from- such standards.^* ^ 
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Oooasionallr* the def eadsat la a tort- action will have 
mgag9d: tn soae -sort of self-analysis of whatever incident led to 
the legal suit. Since stt<^ "self-critical evaluation" could 
generate daanine information, it would sees reasonable to expect 
a plaintiff to seek access to it.40 Precisely this situation has 
led to claiBs-f roB defendants for a "self -critical evaluation 
privilege** from discovery. Privilege seeaingly would be 
consistent with the long-standing prtnotple that evidence of 
taking precautions after an accident should be excluded because 
it^ reflects liindsight, not foresight, and that admitting such 
evidence would counterproductlvely discourage people from taking 
precautions. 42 

Some courts have granted such a pri-vilege; but others have 
rejected it . In Byedtee v. Dogtoi^ Ho«pt-hjii T^<^, ^ for example , 
a federal distrlctr court denied a motion to compel discovery of 
the • minutes and reports of the -defendant hospital * s staff 
meetings concerning the death of plaintiff's husband. The court 
found an "overwhelming public interest" in encouraging the flow 
of ideas and advice: "Constructive professional criticism cannot 
occinr in an atmosphere* of apprehension that one doctor's 
suggestion will be used as a denunciation of a colleague's 
conduct in a vutlpractice suit. "4 • On the other hand, -the 
Missouri Supreme Ciourt refused to prohibit discovery of the 
records of a hospital peer review coomittee that studied the 
treatment that led to a malpractice suit: "We find no expression 
of policy in either the general law of evidence or in the 
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atatut«B according any protection of confidentiality in the 
situation presented- here on poblio policy grounds. Even where 
the -privilege is granted, however, it appears that it covers 
evaluative state«enta and suggestions for fcrture conduct, but not 
actual facts uncovered an investigation. 4 s 

To one degree or another, ethical codes, policies and 
standards, plus self -critical evaluation all reflect concern 
about professional responsibility and a preference for self- 
regulation over legal sanction. «• Yet it appears clear, at least 
in the context of other occupations and professions, that these 
very efforts say enhance the legal vulnerability they se^ to 
avoid. We can now turn to ^oumalisa and consider whether the 
same risks are present in that field. 

SooimX BespoBsibtlitr 
aw^ Jooxiudtstie Malpraetio^ 

Journalistic ethics and policies have played a role both 

Itt attempts to establish legal duties and to provide standards 

against which legal fault can be measured. In actions for libel 

and Invasion of privacy, courts and litigants implicitly accept 

the premise that Journalists have a legal duty not to libel 

people or invade theix privacy. In actions based on other 

theories of liability, however, duty can become a central issue. 

In the context of fault, particularly in libel cases. Journalists 

themselves have argued that ethical norms and customs should 

provide standards helpful in determining whether a Journalist has 

exercised "due care . ** 
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The Ststeaeiit of Principles of the Aaerican Society of 
Newspaper Sditors declareff^^that "Cejverjr effort must be aade to 
assure that the news content is accarate, free froa bias and in 
context, and that all sides are presented fairly, "♦t it further 
states the '*[ J Journalists should respect the ri^its of people 
involved in the news i observe the coason standards of deoencsr and 
stand accountable to the public for the fairness and a ccuraey of^ 
their news reports. Siailarlsr, the code of the Societr of 
Professional Journalists declares that Journalists are obligated 
to "perfom with intelligence, objectivitjr, accuracy, and 
fairness. "4* Despite the vagueness of such language, -a nuaber of 
litigants have preaised their legal claias on alleged breaches of 
Just such duties — although the codes have not been directly 
cited. 

Outside- of the context of lib^l and privacy, several 
plaintiffs have built their claias on the basic arguaent that 
Journalists have a legal duty to be accurat e and • to verify . 
inforaation before publiriilng. For exaaple, <n miaj u fn^T]^ y , 
Bergen Evening Baeoird: Inc. . tht) plaintiff asserted that a 
newspaper had negligently- breached a legal duty of accuracy when 
it wrongly reported the result .of a court decision. The 
plaintiff clalaed^ to have suffered severe aental distress because 
the inaccurate report led hia to believe that criainal charges 
against hia would- be disalssed, and that he becaae despondent and 
depressed when he learned the truth. 90 court rejected his 
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arguMnt: "Accuracy In xmhs raportlnff is certainly a desideratum, 
but the chiliintf effect of imposing a high duty of care on those 
in the business of news dlsseaination and Baking that duty run to 
a wide range of readers or TV viewers would have a chilling 
effect which is unacceptable under our Constitution. 

Likewise, the courts have rejected clains that newspapers 
have a legal duty to investigate the accuracy of information in 
obituaries before publishing th»m,»a or to publish any specific 
story at all,B« Author William Peter Blattr recently lost a suit 
against tha Yoric Tta^ir premised in part on the argument that 
the XiBfift had breached a "public duty and trust to report the 
news fairly and accurately. "54 Blatty alleged that the newspaper 
breached this duty by wrongly failing to include one of his 
novels in its best seller list^ ^hus costing him potential 
profits from the sale of paperback and film rt^ts. The 
California Supreme Court did not directly address the duty 
question, but dismissed the case on grounds that the miission was 
not sufficiently "of and concerning** Blatty to^ withstand First 
Amendment scrutiny, 

On the other hand, in Hvde v. Cltv of- ColnmhiA. the 
Missouri Court of Appeals held that a crime victim, who was 
harassed by her assailant after she was identified by a 
-newspaper, did have a cause of - action ^or^ negligence, The 
plaintiff had argued thai; the newspaper's duty not to Identify 
her while her assailant remained at large f^lowed in part from the 
paper's own internal policy. s 7 The court apparently, thou^- 
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poltojr^ not to print^Oio naae and addtess of^a feasie vlotla of- » 
jreportad uile atteapta d or aotual saxual assaalt Is notfalns nor« 
than a osoal news aedluai practice in eonf oxmanee -with precepts of 
'coHBMn decencjr' and diooemed 'aK>re8 of ^he eoaanaiity' . "St 

Meanifhile, the IT.S. Siapreae Coort has granted revieir in 
n.S. Jr. GanmBetmr. a seotxrlties itraod case central to which is a 
Journalist '^s violation of his newspaper's poller forbidding 
advance disclosore- of stories the paper^'plans to pablish.** 
Althoui^ not a tort action, the case is relevant because itr 
focuses on the issue of whether the paper's written tnteznal 
poller could give rise^ to a legal duty the breach of which could 
beooM' ^fae-basis^ of ' crialaal Itabllttjr. The two lower courts 
have held that the policy could thus be used. 

The case- resulted froar the discovery ^tfaact' « W»ll gtrwwt 
JomMl reporter "idio wrote an influential coluam on stock aarket 
gossip iiad becoae part of- v scheBe' la -which he would leak the 
contents of upcoMinff stories to outsiders- who could then prof it- 
froA idxatever impact ^he stories had on^the market. The 
govemnent charged the reporter with violatlxm of portions of the 
Securities Exchange Act, uslnc rationale that by vi-olating 
the confidentiality policy he had perpetrated a fraud on the 
ilfiUQiai which hurt its reputation and integrity. The Court of 
Appeals held that the Securities Exchange Act could be used to 
proscribe 

an employee's unlawful misappropriation from 
his employer, a financial newspaper, of 
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■aterial noapubllc lnfoz«atlon Intfae f on of 
the nowBpaper^s forthcoaintf publication 
ffchedttle, in -tsozmeotloir with a scfaoae to 
purdiasa and sell seeorities to be analyzed 
or otbenfise diacossed in l iituo f e 'colums in 
'the newspaper, so 

The court specifically rejected idie argoment that this position 

violates the First Aaendment. Ironioally, it was precisely 

because the policr was not inposed by the govemaent that the 

court saw no constitutional probleB.«& If criminal liability can 

be prediqated on breacdi ot dotles established by a newspaper'^s 

internal policies^ it would seem reasonable to argue that civil 

liability Bi^ be siailarly preiid.sed.*« 

In- ansr event, It would seear that ioumalists, like other 

professionals, are beginning to feel at least sone legal pressure 

"on- their- valuntarily aasnaed -duties. 

In 1974 the U.S. Supreae Court held in Qmr±x v. Tlah^r± 
Welch . Ine . -fctrarh states could use negligence as a fault standard 
in libel suits by private figures. Consequently, private 
plaintiffs must show that the Joumalistr who allegedly libeled 
th«i failed to use "due care." That, in turn, has increased the 
relevance of nedia ethics codes, internal policies and self- 
evaluations in libel litigation and in other tort litigation as 
well. Journalists now face the same arguaent as other 
professionalis — that departure froa ethical noras and cust«B8 
can be evidence of^ negligence. 

There is little new in observing that the question of what 
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eoastltotei! ^du« care" Is Wghljr a±gii±flcan1r. Prof essor- David* 

Anderson was one of the first to point oat -Oiat nontraditional, 

non-aalnstreaa news aedla could be at considerable risk if the- 

courts adopted a "responsible pablisfaer" -^standard: 

The standard' of- care should be soffioientljr 
-partiooiarlsed'so that a publisher irtth, an 
unpo palar philosophr* an unortAiodor^ ioorxwlistia 
st3rl«f or liaited resources will have its conduct 
aeasured against -Oie standards of similar 
publii^rs, rather than those of the established 
conventional press.* 4 

Others have warned that the requiTOoent of fault — particularly 

negligence — aay coapel the courts to provide a legal definition 

for donmalistio responsibility; Such legal definitions could 

then "be adaptable to other and acre coeprehensive systras of 

press regulation. Meanwhile, -it is conceivable that ;»uries 

are beginning to perceive "the injuries caused by '^defective 

newr* that is Banufaetured by corporate media enterprises as 

indistinguishable from the more palpable injuries caused by any 

other defective product. "•• 

The concept of fault in libel law is reflected as much in 

the concept of "actual malice"*? as in negligence. Actual malice 

requires a determination of whether Joumalists actually knew 

they were behaving irresponsibly and dangerously. But 

negligence allows a Jury to speculate on how a hypothetical 

reasonable person or Journalist would have behaved.** 

Consequently, to the degree that ethics statements, policies, 

self '■evaluations and outside experts pz^ovide evidence of how a 

Journalist ought to behave, they can become relevant to a 
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determination of neffllgenee and majr help a inry draw infereacea 
aa to niiether there la actual sallee. 

Two reoent law review airtlclea reflect just how relevant^ 
such vclontarr staadarda have hecoon. -^Profeaaor Lackland Bloom 
Jr., in an eadiauatlw examination of proof of fault In media 
defamation actions, dtea extenalvely t^o joumallatlc cthioa 
codes and Journalism textbooks "idien ther bear- on the Issues Tof 
fault] under discussion, "^to Bloom favora holding Journalists, 
like doctors and lawyers, to the standards prevalent in their 
profession. 71 He notes that 

[d^eapite a great deal of dlveraitr* many 
well-accepted" practlcea and atmdards of conduct 
exist in Journalism with: respec^i; ^ what a 
reasonablsr prudent publisher does to achieve 
acouracz^ The graerally agreed upon objectives 
of the profession are often stated in nonbinding 
ethical codes. The more specific standards, 
practices, and customs -f reqosntly have been set 
forth in training manuals for Journalism students 
as well as working Journalists. ti 

Professor Todd Simon has also favored a "malpractice" 
atandard of fault in negligence cases — holding Journalists 
responsible only if ther depart from generallr accepted 
Journalistic practicea.7» But Simon goes bejrond Bloom by 
suggesting that a national standard of care be adopted for 
Journalists, and that the- national-^ standard should be defined by 
Journalistic ethics codes. 7 4 ge especially favors the codes of 
the American Society of Newspaper Editors and the Society of 
Profeasional Journalists. 7 s "Adherence to freely adopted 
standards," he argues, "should present an unusually strong libel 
defense. "7 6 
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Hottiis- tbe close xelationsfalp i^etirsen tfaa concepts of 
social responsibility and "dae care", Slnon asserts that 
"C Jloamalista have a ^aty, and the code is a oMans toward the 
end of meeting that- dixtsr. "77 He concedes that codes mar be 
soBSidiat Ivreclse, and that adoption of a code-related 'standard 
is likely to lead to battles of expert witnesses i bat does not 
see these as probleas.?* "Application o^ a Balpractice standard 
niSht encourase pablic support for licensing, "^ he writes, "bat 
that is a Batter -for futur e media viffilance. "Ys 

Why have rnmntatorg — inclodins the ReatataMant ot 
2Q£^ao — so generally favored a "aalpractice" standard of due 
care? Apparently because of fear that Juries will more easily 
find against Joumaiists if the relevant standard is soaething 
other than a standard determined by the oecapation itself. Thus 
-the battle tor supremacy between the "ordinary care" - standard and 
the "malpractice" standard. The former would be determined 
merely by reference to a hsrpothetical reasonable "person", the 
latter by reference to a hypothetical reasonable '^jousfnislist. " 

Courts in several states have adopted a "malpractice 
standard" — "the conduct of the reasonably careful publisher or^ 
broadcaster in the coomunity or in similar communities under the 
existing circumstances. "•! Others have favored ordinary 
negligence, often explicitly rejecting a malpractice approach.* 3 
As one court put it, "[i]n a community having only a single 
newspaper, the [malpractice] approa^ suggested would permit -that 
newspaper to establish its own standards. And in any cosmanity 
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it ai^'t tend, in 'Greshaa's Law' faahioa, toward a progressiva 

depreciation of the standard of^ care."** 

S^en an ordinarjr neffliffenee standard, however, can invite 

evidence pertaining to ethical, custoawry^ journalistic behavior, 

or about a news aediua's own standard policies. Since an 

ordinary- care standard generally focuses on the behavior of a 

reasonable person under the saae circuastances: 

. . .the deaands of a functioning newsrooa should 
qualifjr as Qirtsamai^Mnamm that the reasonable 
person would consider relevant in a aedia 
defendant case. The factfinder could and should 
consider the factors: that essentially dictate 
the content ot professional standards. . . 
Sxpert testiaony would be adaissible to establish 
these factors. This testiaony would provide the 
factfinder with the professional bencfaaarlc.*^ 

Of course, evidence pertaining to newsrooa policies and 
professional standards, thoui^ relevant, aay not be decisive. 
Perhaps aore iaportantly, such evidence can daan as well as 
exonerate-. Those favoring a "aalpractice" standard of % 
Journalistic fault aay wrongXr'ttssuae that.aeasurlng Journalists' 
behavior agalhTt-'bttstoaary prof essional standards will generally 
work to journalists' benefit. 

Media defendants often atteapt to introduce evidence as to 
professional standards or at least as to their own policies. 
Soae courts have refused to adsiit such evidence. For exaaple, in 
Craalftt v. tfalttiaaiita. a suit for outrageous conduct by a woaan 
whose kidnapped child was cared for by eaployees of the Phil 
Donahue show while the child's father was interviewed by Donahue, 
the defense attrapted to introduce testiaony froa "well known 
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joomalistic experts" as to the ethical appropriateness of such 
condaot. The court refused: 

"(the defendant) subaitted no mritten canons 
of ioumalisB ethics that purport to justlfjr 
Its actions In this case^. In effect, the 
experts nere to be called to Instruct the iwcy 
on the Beanlnff of the First .Aaendaent, a function 
o^ this court If applicable, and to tell 'irar 
stories' about Journalists' experiences in other 
cases. . . .Nothing -in taie " r e c o rd suggests 'Uxat anjr 
generally- accepted or written standarde of 
Joumalisar applr here.ts 

One court has concluded -ttntt the standards of basic neirs 
reporting are siapir ooiw a knowledge, requiring no expert 
testiaonjr.** Another has found argusents f or adnlssion of expert 
testiaonjr on professional custon and practice "not at all 
persuasive when asserted defensively by a aeaber of the 
profession, " since '^negligence throui^ut a trade shotad not 
excuse its nenbers froa liability. "• 7 

On -Oie other hand> where courts do adalt such evidence, 
the results can be devastatlnr- For example, in Kohn v. Weat 
Hawaii Toaav. a libel plaintiff was able to elicit testlaony from 
the defendant that he had deviated f roa his own routine standard 
o^ care, and a Jury verdict for the plaintiff was upheld. And 
in Hvde v. CTlty of GQltimhiit, a court considered a newspaper's 
unwritten policy of notr naalng sexual assault vlctias and noted - 
that "a deviation frc« that Industry standard. . .becoaes evidence : 
of negligence. "•• SlaHar evldence has been haraf ul to aedia 
defendants even In detezainatlons of fault at the level of actual 
malice. *o 

Closely related is the issue of the risks Inherent in 
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self-crlttoal evaluation br joumallsl^s. Tbat quertlon, thou^ 
not ret the sabject of subetantlal litigation, did arise 
proBlnently in the Westmoreland libel case. The issue was 
nhether to adsit as evidence CBS' s internal investigation of the 
■akinff of the docuaentarr over which Westaoreland sued. Although 
the court ultiiaatelr raled aost of the report inadalsslble on 
grounds of relevancer, it rejected CBS's arguaent that the entire 
report should be inadnissible: ^to establish a rule forbidding 
CadBi8sibilit7 of such reports] would deprive injured claiamts 
of one of the best and nost accurate sources of evidence and 
information. "91 The court noted that even if the report showed 
that the networic's internal rules and guidelines were violated, 
such violation has no tendency to prove actual malice. It is 
not clear whether the outcome would have been different had 
Westmoreland had to prove only negligence. 

Another question is whether external evaiuationa of media 
conduct could be used to establish standards of due care. 
Professor Bonald Farrar, addressing this issue in the context of 
news councils, has concluded that the risk of such use is 
slight. »3 The worrisome scenario for Journalists would be that 
as a news council devel'>ps a body of principled decisions, such 
decisions could be drawn on by litigants as evidence of what is 
generally accepted as appropriate journalistic conduct in a 
variety of situations. Departure from such standards would then 
arguably become negligence. 

Farrar argues that sudh fear is overstated- because no 
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siaffle standard Is likely to hwsome decisive in deternri^lnff 
Journalistic fault, and because courts are unlikely to accept a 
"professional** atandard developed bjr a ground oonsistinff in part 
of nonneabers of the profession.*^^ Such an arguamnt, however^ 
■ay underestimate the fact that negligence in any given case is 
often a highly situational concept that does not depend on 
universal standards. Vturther, aany courts do not apply a 
Journalistic aalpraotice standard at all, so it nay not natter 
that news council Bombers are nonprofessionals. 

To a large degree, of course, the question is moot since, 
with the notable exception of the Minnesota News Council, the 
news council a!oy«aent appears dead. Some newspapers do, however, 
have oabudsaien or- reader contact editors who investigate reader 
complaints and publish their findings and conclusions. If a 
reader complaint ultimately leads to a lawsuit, it would seem 
conceivable that at loast the faotv developed by the ombudsman 
could be discoverable by the plaintiff as mi|^ the facts 
uncovered by any type of internal investigation. •« 

laplioatloBS 

This paper purposely has used the words "professional** and 
"ethics" without precisely defining them, because however one 
defines them, it appears that Journalistic social responsibility* 
has legal ramiflcaticas. In part, these ramifications are result 
of the -SuPreoM Court's emphasis on the concept of "fault" in 
libel law during the past two decades and especially since the 
€torts case. But they are also a result of American Journalism's 
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Increasixitf concern with ~ or at l«ast lip service to ~ social 
responsibility. One result is that the distinction between moral 
and legal responslbilitj has becone increasinffly omddled. 

In the context of tort litigation, aedia defendants hav» 
theaselves contributed to this result bjr arguing in soae oases 
for consideration of professional standards and in other cases 
for the irrelevance of professional standards. Tbejr have argued 
against recognition of new legal duties even idien those duties 
are drawn from tkM aedia's own ethical standards. Yet they have 
attempted to use soae of those same standards and custoas in an 
effort to avoid liability for negligence. At best there is risk 
of confusion lAen one atteapts to use one's own professional 
standards as a yardstick against which to aeasure one^s legal 
responsibility. 

Should Journalists turn their backs, then, on social 
responsibility? Is it^ too risky a concept to eabrace? Certainly 
not. Rxt it aigfat be useful to rethink the question of how 
desirable a professional malpractice standard is in detezaining 
legal responsibility. Journalists aay not be worse off — and 
aay in the long run fare better — under an ordinary negligence 
standard precisely because it does not so directly encourage 
invocation of universal professional standards. Further, an 
ordinary negligence standard does not so directly imply that 
journalists have special legal or comitltutional status. Special 
status claias flow naturally froa assertions that J^oumalisa 
serves vital societal functions, and such assertions lead easily 



23 

to confusion of aoral and la^al duties. 

In soM eases — especially ivfaere a Balpraetice standard' 
of ^anlt has been adopted — plaintiff s Bajr Invoke professional 
standards reffardless of^ a defendant*^ desirea. This is 
precisely why courts that have rejected a malpractice standard 
may in fact be Jioumalists' friends, not their enemies. Even in 
such malpractice cases, journalists may be wise to try to define 
specific standards as narrowly as possible or to emphasize that 
there is no consensus about universal standards of good 
Journalism. 

In addition, journalists might profitably become more 
cognisant of^ the vocabulary of rights and duties and of how 
easily legal and moral concepts become- confused. For example, 
in a~ study of the origins of- the- *iratchdog' meta^r, Timothy 
Gleason has pointed out that newspaper^ publishers in the 
nineteenth century used that metaphor as part of an effort to 
gain special protection for newspapers in the conon law^ of- 
libel.*» But the concept implied obligations «s well as rl^s. 
Today, the obligations' may be oatchlnr up with the rights. 
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